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STATEMENT OF THE CASE AND FACTS

Appel  ant Thomas Provenzano was convicted of first degree
murder and two counts of attenpted first degree nurder and
sentenced to death in 1984. This Court affirmed his convictions

and sentences in Provenzano v. State, 497 So. 2d 1177 (Fla. 1986),

cert. denied, 481 U S. 1024 (1987). Postconviction relief has

been repeatedly denied in state and federal courts. See,

Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990); Provenzano V.

State, 616 So. 2d 428 (Fla. 1993); Provenzano v. State, 739 So. 2d

1150 (Fla.), cert. denied, 120 S. C. 13 (1999); Provenzano V.

Singletary, 148 F.3d 1327 (11th Cr. 1998), affirm ng, Provenzano

v. Singletary, 3 F. Supp. 2d 1353 (MD. Fla. 1997).

On June 9, 1999, Governor Jeb Bush signed a warrant for
Provenzano’s execution on July 7, 1999. On July 5, 1999,
Provenzano invoked the provisions of Section 922.07, Florida
Statutes, by notifying the Governor of his claimof insanity for
execution. On July 6, 1999, Governor Bush appoi nted a three-nenber
comm ssion to determ ne Provenzano's nental conpetency. The
Commi ssion consisted of three psychiatrists who reviewed
Provenzano’ s Departnent of Corrections records and nedi cal records;
interviewed corrections officers; and conducted an 80-m nute
clinical interviewwth Provenzano. They concl uded that Provenzano

did not suffer from any nental disease, disorder, or defect that



woul d inpair his ability to understand and appreciate the nature
and effect of the death penalty and why it is to be i nposed on him
The trial court thereafter deni ed Provenzano’s notion for a hearing
on insanity at tinme of execution, but this Court wultimtely

remanded t he case for an evidentiary hearing. Provenzano v. State,

24 Fla. L. Wekly $S406 (Fla. Aug. 26, 1999). The Honorable E.
Randol ph Bent| ey, Seni or Judge, was assigned to the Ei ghth Judi ci al
Circuit to hear and determ ne the i ssue of Provenzano’s conpetency
to be execut ed.

An evidentiary hearing was conducted from August 31 through
Septenber 2, 1999. Each side presented twelve wtnesses.
Provenzano presented two Departnment of Corrections psychol ogi st
specialists, two DOC psychiatrists, two DOC correctional officers,
Dr. Robert Pollack, Dr. Harold Smth, Dr. Pat Flem ng of Womnm ng,
and Provenzano’s sister, niece, and nephew. Provenzano al so
offered affidavits fromfive other death row i nmates, which were
admtted by stipulation. The State presented the three
psychiatrists fromthe Governor’s Conm ssion, Dr. Harry MC aren
and ei ght DOC corrections officers.

Foll ow ng the conclusion of the evidentiary hearing, Judge
Bentley entered an extensive order detailing his findings and
concl udi ng that Provenzano was conpetent to be executed:

I n consi dering the evidence and testinony, the Court
has given great weight to the testinony of Leslie



Parsons, D.O, Alan J. Wal dnman, M D., and Wade C. Meyers,
M D. These three doctors are the psychiatrists who were
appointed by the Governor to examne Provenzano's
conpetency to be executed. The three doctors testified
t hat al though the conditions under which they exam ned
Provenzano were not opti mal, they were adequate, and that
they were able, wth a reasonable degree of nedical
certainty to opine that Provenzano does not suffer from
any nental di sease, disorder, or defect that would inpair
his ability to understand and appreciate the nature and
effect of the death penalty and why it is to be inposed
upon him

One aspect of the testinony of Dr. Parsons and Dr.
Wal dman that was particularly persuasive to this Court
was their testinony regarding Provenzano's response to
guestions from Dr. Meyer s about Provenzano’ s
under st andi ng of the nature of the death penalty and why
is was to be inposed upon him They testified that
during their exam nation of Provenzano, in response to
guestions on this subject, Provenzano said sonething to
the effect that “if you kill soneone, they kill you
back.” Additionally, in response to this sanme |ine of
di scussi on, Provenzano st ated “eye-for-an-eye, tooth-for-
a-tooth.”

The testinmony of Alton Christie, Colonel at Florida
State Prison, was also given great weight. Col onel
Christie testified that when Provenzano was notified
about the Governor signing his death warrant, Provenzano
responded, in essence, that he was surprised because he
had just finished his appeals, and that he thought there
woul d be thirty-five to forty others who were ahead of
hi m

The Court gave no great weight to the testinony of
Harold H- Smth, Jr., Ph.D. He testified that he would
have conducted t he exam nati on of Provenzano differently
from the manner in which the three psychiatrists
appoi nted by the Governor conducted it. His testinony
was not given great wei ght because it becane cl ear during
t he course of the exam nation of himthat he did not have
sufficient information regarding the actions the
psychi atrists took during the course of the exam nati on.
In short, he was basing his opinion that their
exam nation was inadequate primarily on the statenents
contained in the final report that they issued to the
Gover nor. H's testinony did not address the issue of
whet her Provenzano net the standard, but rather the
adequacy of the exam nation by the State’'s w tnesses.

Robert Pollack, MD., a psychiatrist who exam ned



Provenzano before trial, testified regarding his belief
that the report generated by Doctors Meyers, Parsons, and
Wal dman was not adequate. The Court did not give great
weight to this testinony because it did not address the
matter before the Court for consideration. Instead, this
testinony was directed at alleged problens with the
exam nation conducted by Dr. Meyers, Dr. Parsons, and Dr.
Wal dman. Dr. Pollock’s main conplaint was that there
were too many individuals present in the roomduring the
exam nation. He testified that it was not a generally
accepted procedure to have other individuals present
during a psychiatric exam nation. Further, Dr. Pollock
specifically testified that he could not testify as to
whet her Provenzano is conpetent to be executed.

Harry McC aren, Ph.D., testified that he observed
Provenzano not only throughout these proceedi ngs, but
t hroughout the proceedings held in Olando July 27
t hrough 30, 1999, regarding the functioning of the
electric chair. Dr. MCaren testified that throughout
t hese proceedi ngs, he never observed Provenzano exhi bit
any bizarre behavior; Provenzano had no stereotypica
nmovenent or signs which indicated that he was respondi ng
tointernal stinmuli; Provenzano tracked t he proceedi ngs;
Provenzano consulted with his counsel and read docunents
during the proceedi ngs regarding the electric chair; and,
Provenzano |ooked horrified when the disturbing
phot ographs of Allen Lee Davis were displayed at the
hearing on the functioning of the electric chair. Dr.
McCl aren opi ned that this behavior is not consistent with
t he suggestion the Provenzano suffers fromsevere nenta
illness.

[ Provenzano’ s counsel] presented sone evidence of
unusual behavi or by Provenzano. Such behavior includes
covering his face with rags or towels, sleeping on the
fl oor under his bunk, and his self-diagnosed phobi a of
strip searches. However, the testinony at the hearing
established that it is not uncommon for inmtes at
Florida State Prison to sleep on the fl oor because it is
hot in the prison and the concrete floor is cooler.
Further, sleeping under his bunk puts Provenzano in a
position where he is closer to a fan, and thus, but
sl eeping wunder his bunk, he is cooler and nore

confortable. Mor eover, despite his phobia of strip
searches, Provenzano wllingly succunbs to the strip
searches when it suits his personal desires. For

exanpl e, Provenzano willingly submts to strip searches
so that he may have his teeth cl eaned and so that he may



meet with his attorneys. The only tinme he expresses
concern over the strip searches and refuses to subject
himself to them is when a nental health issue is
i nvol ved.

Assuming for the sake of argunent that sone of
Provenzano’ s behavior is bizarre, bizarre behavi or does
not render one inconpetent to be executed. As the court
inMrtin [v. Dugger, 686 F. Supp. 1523 (S.D. Fla. 1988)]
stated: “A defendant may be nentally ill and still be
conpet ent enough to be executed.” Martin, 686 F. Supp. at
1572-73. The Court finds that Provenzano may have nent al
health problens, but that these problens do not prevent
him from having the required nental capacity to
understand the fact of the inpending execution and the
reason for it. Further, as Dr. Waldman testified, one
woul d have to virtually be unable to clean hinsel f, feed
hi msel f, or otherwi se function in order to neet the | ow
threshhol d [sic] of inconpetency to be executed. Aside
from the above Dbehavior, the min evidence of
Provenzano’'s inconpetency is Dr. Flemng' s report,
coupled wth the opinion expressed in the continuance
af fidavit. The Court does not find her analysis as
convincing as that of the State experts and, for reasons
given earlier, does not find her testinony entitled to
great weight.

This Court, as the finder of fact, has considered
t he denmeanor of the witnesses, has carefully considered
t he testinony and evi dence presented at the hearing, and
has weighed the <credibility of the evidence and
W t nesses. Additionally, the Court has had the
opportunity to personally observe Provenzano over the
course of two and one-half days. Throughout the hearing
on this matter, Provenzano has at all tines acted
appropriately. He has, at tinmes, appeared sad, and he
appeared to becone nore nelancholy when the State’s
experts testified or when the attorney for the State was
provi di ng argunent agai nst him

Dr. Wal dman, a well -credenti al ed expert with a sub-
specialty in mlingering, finds that Provenzano is
mal i ngering nental illness.

The Court finds Provenzano has failed to prove
i nconpetence for execution by clear and convincing
evi dence.

(PR 98-103).

On appeal from the finding of conpetency, this Court again



remanded so that additional evidence <could be presented.

Provenzano v. State, 24 Fla. L. Wekly $S434 (Fla. Sept. 23, 1999).

Furt her hearings were conducted COctober 11 - 13, 1999 and Novenber
15 - 16, 1999. Over the course of these hearings, Provenzano
presented the testinony of Dr. Patricia Flem ng of Wom ng; Dr.
Henry Lyons; Dr. Henry Dee; Dr. Robert Berland; Mark G uber, staff
attorney at CCRC-M ddl e; Cat heri ne Forbes, Provenzano’ s sister; and
Shannon Loveday, CCRC-M ddl e i nvestigator. The State presented Dr.
Leslie Parsons; Dr. Harry McC aren; Dr. Al an Wal dman; and Frederic
Lyle, nedical technologist with the Mnorial PET Center in
Jacksonvi | | e.

The trial court’s final order summarizes the testinony
presented on renand:

All of these witnesses naned directly above, except
Dr. Henry Dee, testified at the COctober hearing. Thus,
the scope of the hearing was expanded beyond nerely
taking the testinony of Dr. Flemng and permtting
Provenzano to cross-exam ne Dr. Parsons. Portions of
t hese witnesses’ testinony which the Court finds to be
particularly relevant are set forth bel ow

Dr. Leslie Parsons testified in pertinent part as
fol | ows:

[MR REITER: During the last exam nation of
yoursel f, | asked you whet her you had eval uated M.
Provenzano to -- were you able to determ ne from
your eval uati on whether M. Provenzano -- let’s see
if I can formthis question right -- understood the
relationship between the death penalty and the
crime for which he was accused and convi ct ed.

[ DR PARSONS|: Correct.

[MR REITER]: D d you make any determ nations as
to that issue?

[ DR PARSONS] : Yes. | believe that he does



under st and t he connecti on between his crinme and why
the penalty is being inposed upon him

[MR REITER: Ckay. Now, is that a factual
under standi ng? In other words, let nme see if | can
separate it out. You believe that M. Provenzano
factual | y under st ands what the death penalty is and
the electric chair, correct?

[ DR PARSONS]: That’'s correct.

[MR REITER]: And you believe that M. Provenzano
under st ands that he was accused and convicted of a
crime, correct?

[ DR PARSONS]: That’'s correct.

[MR REITER]: Now, are you saying that it’s your
opi nion that he associates the two together?

[ DR PARSONS]: Yes.

[ MR NUNNELLEY]: Dr. Parsons, just a couple of
guesti ons. Did you make any interpretation or
determnation as to M. Provenzano’s rational
under st andi ng?

[ DR PARSONS]: Yes, | did.

[ MR NUNNELLEY]: And what is your opinion wth
regard to M. Provenzano’'s rational understanding
of the death penalty?

[DR PARSONS]: It is ny opinion that he does have
a rational understanding of the -- how the crine
that he commtted is connected to his punishnent.

(Transcript of Hearing held October 11-13, 1999
(hereinafter referred to as “T° followed by the
correspondi ng page nunber), pages 15-18.)

Patricia Flem ng, Ed.D., was accepted by the Court
as an expert for Provenzano in the field of clinical and
forensic psychology. Dr. Fleming testified that in her
opi ni on, Provenzano i S not conpetent to be executed. Dr.
Flem ng testified about the different nental tests,
i ncluding the Wechsler Adult Intelligence Scal e Revi sed
test (“WEIS-R’), selected parts of the Wechsler Menory
Scale I'll, the Structured Interview of Reported Synptons
test (“SIRS”), and the M nnesota Miul ti phasic Personality
| nventory (“MWPI”), that she perforned on Provenzano
during her examnations of himin 1989 and in July of
1999. Dr. Flemng also testified about all of the
docunents she reviewed and individuals wth whom she
spoke in order to reach her opinion regarding
Provenzano’s nental status. Additionally, she testified
t hat Provenzano understands that he has been sentenced to
death for the courthouse shootings in Ol ando, and that



he understands that when he is executed, he wll die.
(T. 76-77, 100, 156-157) Dr. Flemng stated that the
difference with Provenzano, and with nost inmates that
have been sentenced to death, is that they have a
di fferent belief about what happens to them after they
die. (T. 77, 99-100, 102-104) According to Dr. Flem ng,
Provenzano “believes that his afterlifeis different than
the traditional concept of being dead.” (T. 78, 120-126)
She also testified that Provenzano thinks he is going to
be executed because there is a conspiracy to kill him
because he is Jesus Christ, and that he is not being
execut ed because he is being punished for a crine. (T.
40- 41, 47-48, 100, 156-157, 174, 178)

Henry Lyons, M D., was accepted by the Court as an
expert for Provenzano in the field of forensic
psychiatry. Dr. Lyons exam ned Provenzano i n 1984 before
Provenzano stood trial for the nurder which he was
convicted and sentenced to death, and he exam ned
Provenzano again on Septenber 22, 1999. (T. 201, 202-
204) Dr. Lyons testified that based upon the exam nati on
of Provenzano that he conducted on Septenber 22" and
based upon his review of the docunents provided to hi mby
counsel for Provenzano, he believes Provenzano is not
conpetent to be executed. (T. 206-208)

Dr. Lyons testifiedthat Provenzano under st ands t hat
he was convicted of first degree nurder arising out of a
court house shooting in Orange County; that Provenzano
understands that the Orange County jury that heard his
case recommended by a vote of seven to five that he be
sentenced to deat h; that Provenzano understands he was in
fact sentenced to death in accordance with the jury’'s
recommendation; and that Provenzano understands the
sentence of death inposed upon himcane as a result of
t he nurder conviction. (T. 227-228, 231) Dr. Lyons al so
testified that Provenzano does not think he commtted a
crime, but that he was acting in sel f-defense agai nst the
peopl e who are out to get him (T. 209-210) Dr. Lyons
further testified that Provenzano knows what occurred
when he went to court and what happened, but that he
di sagrees with the verdict and sentence because he
doesn’t feel qguilty of any crine. (T. 209-210, 231)
Mor eover, Dr. Lyons testified that Provenzano thinks he’s
bei ng execut ed because he is Jesus Christ. (T. 210, 230-
231) Dr. Lyons also testified “I asked hi mpoint blank
whet her he would rather be executed or serve 30 nore
years in prison and he stated he woul d rather serve the
30 years.” (T. 214, 220)

Mark G uber, staff counsel with the Ofice of the



Capital Collateral Regional Counsel - Mddle Region,
testified that he was present for a portion of the
eval uati on of Provenzano conducted by the comm ssion of
experts appoi nted by Governor Bush pursuant to section
922.07, Florida Statutes, to examne Provenzano and
determ ne whether he is conpetent to be executed. (T.
240-241) G uber testified that during the comm ssion’s
exam nation of Provenzano, Dr. Waldman initiated the |line
of questioning wth Provenzano regardi ng the neani ng of
the phrase “eye for an eye” and that Provenzano did not
spont aneously use that phrase, but rather used it in
response to questions that were posed to him by the
doctors in which the phrase was used. (T. 242-243; see
also Tr. pages 254, 334-335) Guber testified that he
specifically recalled this line of questioning because he
felt it was unfair. (T. 243-244)

Wth the stipulation of counsel for Provenzano,
Harry McC aren, Ph.D., was accepted by the Court as an
expert for the State in the field of forensic psychol ogy.
Dr. MO aren testified that on October 5 and 6, 1999, he
spent several hours with Provenzano, performng tests on
Provenzano, including the MWI, the VI S-Rtest, and the
Bender-Cestalt test, and conversing wwth himto form an
opinion as to whether Provenzano is conpetent to be
executed. (T. 251-252) Dr. MO aren also interviewed
several other individuals enployed by the Florida
Departnment of Corrections. (T. 289-292) Dr. MO aren
testified that Provenzano told him“he realized the State
was trying to put himin the electric chair because of
being convicted of first degree nurder.” (T. 255, see
also T. 287, 316, 371-372) Provenzano informed Dr.
McC aren that the jury that heard his case found him
guilty and recomended by a vote of seven to five that he
be sentenced to death. (T. 256, 278, 316, 371-372) Wen
asked whether he thinks execution kills a person,
Provenzano told Dr. McC aren “no.” (T. 257) \When Dr.
McCl aren asked hi mhow that coul d be, Provenzano stat ed,
“Well, there is life after death. So many religious
groups try to build up these things in you.” (T. 257)

Provenzano al so informed Dr. McClaren of his belief
that he is Jesus Christ. (T. 263-264, 362-364) When Dr.
McCl aren asked Provenzano how | ong he has been Jesus
Christ, Provenzano responded “Wel |, that’s a very touchy
and pai nful subject. | wish 1l was in the hospital.” (T.
264- 266) Dr. MCaren testified that Provenzano
repeatedly asked to be put into a nental hospital. (T.
264) \When asked whether the State of Florida is trying
to execute him because he is Jesus Christ, Provenzano



stated, “Yes, you can bet your |life | honestly believe
that.” (T. 266, see also T. 372) Dr. MC aren perceived
this as an effort by Provenzano to nmake him (Dr.
McCl aren) believe that he (Provenzano) actually holds
this belief. (T. 263-264)

At one point during the second day he spent wth
Provenzano, while discussing Provenzano’s situation,
Provenzano told Dr. MC aren that he understood they
m ght possible [sic] electrocute himin the future, but
t hat he hoped they switched to |ethal injection. (T.
278-279) Dr. MO arentestifiedthat they di scussed this
subj ect further, and Provenzano told himthat if he had
t he choi ce between el ectrocution and | ethal injection, he
woul d choose | ethal injection. (T. 279) Provenzano al so
told Dr. Mcd aren that he hoped he would get a new tri al
or a new sentencing proceeding, and that he hoped he
would receive a |life sentence rather than a death
sentence. (T. 281-282)

Dr. McClaren testified that he has no doubt that
Provenzano understands the fact of his inpending
execution and that the reason he is to be executed is
because he was sentenced to death, in accordance with the
jury’'s vote of seven to five in favor of death, for his
conviction for killing a bailiff. (T. 293, 316-317, 371-
372)

Wth the stipulation of counsel for Provenzano, Al an
J. Waldman, M D., testified on behalf of the State as an
expert in the field of forensic psychiatry. Dr. Wal dman
testified that in addition to being a nenber of the
Governor’s conm ssion appointed to exam ne Provenzano
pursuant to section 922.07, Florida Statutes, he exam ned
Provenzano at the request of the State on Cctober 4 and
8, 1999. (T. 385-386, 423-424) Dr. Waldman testified
about t he probl ens he encountered i ntervi ewi ng Provenzano
on Cctober 4th and about the successful interview he
conducted of Provenzano on Cctober 8th, (T. 388-407)
Dr. Waldnan testified that at the end of their neeting on
Oct ober 8", he asked Provenzano if he thought he was
Jesus Christ. (T. 407) Provenzano responded “yes.” (T.
407) Provenzano further stated that he didn't feel
confortabl e tal ki ng about that, but he would talk to Dr.
VWl dman about it if he were in a hospital. (T. 407-408)

Dr. Waldman al so testified that he and Provenzano
di scussed the gunshot wound Provenzano received during
t he courthouse shooting. (T. 409-410) Dr. \Wal dman asked
Provenzano how he got shot, and Provenzano responded,
“Well, that’s kind of why I’mhere.” (T. 410) When Dr.
Wal dman asked him what he neant by that, Provenzano

10



stated he was shot in the courthouse. (T. 410)
Addi tionally, Provenzano admtted shooting one person,
but stated that he did not shoot the others. (T. 410)
Provenzano told Dr. Wal dman details about his trial in
O lando. (T. 411-413)

Dr. Wl dman testified that in his opinion, although
Provenzano may suffer fromnental illness, Provenzano is
conpetent to be executed. (T. 415, 426-427) Wen asked
about the reasons for his opinion that Provenzano is
conpetent to be executed, Dr. Wal dnman responded:

Well, he clearly knew, understood fromboth a factual and
a rational level, what was going on with himin the
trial, in the sentencing phase, knew and appreci ated t he

difference between a |ife sentence and a deat h sentence,
expressed his desire to have the sentence changed to
life, whichtells nme that he knows the difference between
a life sentence and a death sentence. |In order to have
a desire, you have to know what you're desiring. That we
just had a normal conversation, where he was able to tel

me all the things that led himto his current situation
on death row, and then he woul d get highly inconsistent.

And the two things that stand out -- | guess the three
things that stand out, he tal ked a good bit about death
warrants. He talked about the death warrants being

signed of the two individuals that he shares the death
watch area with. He tal ked about not having the death
warrant signed at the tinme of his being brought from UCI
[ Union Correctional Institution] to Florida State Prison
but nade it a point to tell nme that he knew it hadn’'t
been signed yet but that the death warrant was signed
shortly after his arrival

(T. 415-416; see also T. 469-470) When asked why
Provenzano’s comment about the death warrant was
significant, Dr. Waldman responded, “Well, it was
significant because he both rationally and factually
understood it.” (T. 416-417) Dr. Waldman also testified
that at times, Provenzano seened to catch hinsel f once he
realized that he had been freely talking with Dr.
Wal dman, and that he woul d then respond to questions with
“I don’t know.” (T. 417-418) Dr. VWaldman felt that
Provenzano was bei ng deceptive with his “1 don’t know’
responses. (T. 417-419) Dr. Waldman testified that the
time he spent wwth Provenzano on Cctober 4 and 8, 1999,
rei nforced t he opi nion regardi ng Provenzano’ s conpet ency
that he had reached as a nenber of the Governor’s
comm ssion. (T. 419, 484-485)
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Cat herine Forbes, Provenzano's sister, testified
that she informed Provenzano that the jury at his trial
recomended death by a vote of seven to five, and that
she tol d Provenzano he shoul d not have been convi cted and
sentenced to death because it was “politics.” (T. 494-
496) .

On Novenber 15 and 16, 1999, these proceedings
resumed. At that time, Provenzano presented the
testi nmony of Henry Dee, Ph.D., Robert Berl and, Ph.D., and
Shannon Loveday. The State presented the testinony of
Harry McC aren, Ph.D., and Frederic Mtchell Lyle.

Dr. Dee was accepted by the Court as an expert on
behal f of Provenzano in the field of forensic psychol ogy.
(Transcript of Hearing held Novenber 15 and 16, 1999
(hereinafter “TT" followed by the correspondi ng page
nunber), page 30). He testified about the exam nati on of
Provenzano t hat he conducted on Septenber 20, 1999. Dr.
Dee opined that Provenzano is not conpetent to be
executed. Dr. Dee testified regarding the psychol ogi cal
testing that he perforned on Provenzano, and about the
materials, which were submtted to him by Provenzano’' s
counsel , that he revi ewed before reachi ng his concl usion
regardi ng Provenzano’ s conpetency to be executed. Dr .
Dee testified that at the beginning of his interview of
Provenzano, Provenzano’'s behavior was simlar to the
behavi or Provenzano engaged in during Dr. Wil dman's
interview of him in that Provenzano behaved peculiarly
and seened to be posturing. (TT. 37, 42-43) Dr. Dee
testified that he ignored Provenzano’ s behavior, and it
subsequently went away. (TT. 37, 42-43) Dr. Dee al so
testified that there were tines during his exam nation of
Provenzano when he felt that Provenzano was not being
entirely forthcom ng, and that he thinks Provenzano may
have mal i ngered at tinmes not only with him but also with
the other doctors who exam ned him (TT. 42-45)

Dr. Dee testified that he and Provenzano di scussed
the death penalty. He stated that Provenzano has a
detailed grasp and knowl edge of his trial, conviction,
and sent enci ng, but that Provenzano cl ains he i s i nnocent
and that he was convicted and sentenced as a result of a
conspiracy. (TT. 48-50, 53-54, 72) Dr. Dee testified
t hat Provenzano understands he is going to be executed,
but that Provenzano was not overly concerned about this
because he does not think the State is actually going to
execute him (TT. 53-54)

Dr. Dee testified that near the end of his
exam nation of Provenzano, he and Provenzano spoke about
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Provenzano’ s belief that he is Jesus Christ. (TT. 47-48)
Dr. Dee testified that Provenzano has held this belief
that he is Jesus Christ since the 1970s. (TT. 57) Dr.
Dee stated that Provenzano told himit was torturous to
be Jesus Christ, and that individuals who do not believe
inJesus Christ were torturing him (TT. 47-50) Dr. Dee
further stated that Provenzano has a del usional belief
that he is going to be executed because he is Jesus
Christ. (TT. 47-50) As part of his delusional belief,
Provenzano believes that his trial, conviction, sentence
of death, and i npendi ng execution were sinply a ruse, and
that he really was tried and sentenced to death because
he is Jesus Christ. (TT. 63-66)

Wen asked why he opines that Provenzano does not
nmeet the standard of conpetency for execution, Dr. Dee
stated his opinionis based on Provenzano’ s | ong-standi ng
del usion that he is Jesus Christ, and Provenzano’s bel i ef
that his conviction and pendi ng execution are because he
is Jesus Christ. (TT. 62-66, 76, 95) Dr. Dee testified
t hat al t hough Provenzano has a factual understandi ng of
his inpending execution, his delusion of being Jesus
Chri st prevents himfromhaving a rational understandi ng
as to why he will be executed. (TT. 62-66, 104) Dr. Dee
testified that it is possible for Provenzano to have the
understanding that he is being executed because he is
Jesus Christ and still have an understanding that he is
bei ng executed because of his conviction for nurder
(TT. 101-102)

Robert Berland, Ph.D., testified on behalf of
Provenzano regarding the MWI. He was accepted by the
Court as an expert in the area of clinical psychol ogy and
as an expert in MWI analysis. (TT. 131) Dr. Berl and
testified about the results of the MWIs perfornmed on
Provenzano by Dr. Flemng, Dr. MCdaren, and hinself.
(TT. 131-133) The crux of Dr. Berland' s testinony is
that there is a di spute anong psychol ogi sts as to whet her
results of MWl examnations that are scored by
conputers, and whi ch produce results that state the test
was “invalid” my be interpreted rather than being
automatically dismssed. (TT. 148-159) This testinony
was presented because the results of the MW
exam nations perforned on Provenzano by Dr. Flem ng and
Dr. Mcd aren, both of which were scored by conputer, were
invalid. (TT. 106-119)

Additionally, on cross exam nation and over the
obj ection of Provenzano’'s counsel, Dr. Berland testified
that he exam ned Provenzano in June of 1999 at the
request of Provenzano’s counsel. (TT. 189-192) Dr .
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Berland testified that when he conducted his exam nation
of Provenzano, he literally had copi es of section 922. 07,
Florida Statutes, and Florida Rule of Crimnal Procedure
3.812 sitting on the table before him (TT. 220-221) He
stated that based upon additional information he has
received and heard since the tine he conducted the
exam nation, he mght have doubts about whether
Provenzano is conpetent to be executed, but that at the
time he prepared his report dated July 9, 1999 on
Provenzano’ s conpetency to be executed, he opined that
Provenzano was conpetent to be executed. (TT. 198-200,
202- 207, 212-218)

Dr. McClaren testified once again on behalf of the
State as an expert in the area of forensic psychol ogy.
(TT. 236) At this proceeding, Dr. McC aren testified in
depth regarding the MWPI. Further, in response to a
gquestion posed by the Court, and over the objection of
Provenzano’s counsel, Dr. MCaren testified he had no
doubt that although Provenzano has a del usional beli ef
that he is Jesus Christ, Provenzano has both a factual as
well as a rational understanding of the fact that he
commtted a crine for which he is faci ng execution. (TT.
251- 252, 254-257, 259-260) Dr. MC aren testified that
al t hough Provenzano has three reasons why he shoul d not
be executed, i.e., because he is innocent, because he is
Jesus Christ, and because he is a victimof a conspiracy,
these alternative reasons do not affect Provenzano's
rational appreciation of the sentence of death that has
been i nposed upon him (TT. 261-262)

Frederic M tchel | Lyl e, nucl ear medi ci ne
technol ogist with Menorial PET Center in Jacksonville,
testified that he perforned a PET scan on Provenzano.
(TT. 12-13) M. Lyle testified that when he perforned
the PET scan on Provenzano, Provenzano did not have any
difficulty interacting with himor follow ng directions
fromhim (TT. 17, 23) He testified that at no tine
during the scan or the tinme leading up to it did he have
reason to question Provenzano's conpetency to sign the
i nformed consent form which Provenzano was required to
sign before the test could be perforned. (TT. 17-19)

Shannon Loveday, an investigator with the Ofice of
the Capital Coll ateral Regional Counsel - M ddl e Region,
testified that she took the i nfornmed consent formfor the
PET scan to Provenzano to obtain his signature thereon.
(TT. 228-230) She testified that Provenzano tried to
read and understand the form but that he told her he was
unabl e to understand it and concentrate about it. (TT.
228-230) Ms. Loveday testified that she had to explain
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the formto Provenzano. (TT. 228-230)

(PRL. 97-108). Judge Bentley' s Order concluded with the foll ow ng
fi ndi ngs:

Based wupon the totality of +the evidence and
testinmony presented to this Court, the Court makes the
foll ow ng findings:

1) Thomas Provenzano does, at tines, engage in
bi zarre behavi or.

2) Based upon the various tests perforned on
Provenzano by Dr. Flemng, Dr. Dee, and Dr. MO aren,
Thomas Provenzano is not nentally retarded.

3) It was not proven that Thomas Provenzano
suffers from brai n damage.

4) Al t hough Thomas Provenzano suffers fromnental
i1l ness, he al so exaggerates synptons of nental illness
and he utilized deception while he was bei ng exam ned by
the wvarious doctors. It is difficult to delineate
Provenzano’s exact nental status, however, it is not
necessary to do so for these proceedi ngs.

5) Thomas Provenzano factually and rationally
knows and under st ands that he was i nvol ved i n an i nci dent
in the Orange County Courthouse during which he shot and
killed Orange County Courthouse Bailiff Arnie WI kerson.
Provenzano factual |y and rational | y knows and under st ands

t hat he was convicted of nurder for killing Bailiff Arnie
W | ker son.

6) Thomas Provenzano has a factual and rational
understanding of the details of his trial, his

conviction, and the jury' s recommendati on by a vote of
seven to five that he be sentenced to death

7) Thomas Provenzano has a factual and rationa
understanding of the fact that in accordance with the
jury’s recomendati on, he was sentenced to death for the
murder of Bailiff Arnie Wlkerson, and that he will die
once he i s executed.

8) Thomas Provenzano has, for over twenty years on
occasion, believed that he is Jesus Christ. I n
conjunction wth his delusional belief, Provenzano
believes that he is not going to be executed because he
mur der ed anot her human being, but that he really will be
executed because he is Jesus Christ. However
Provenzano’ s delusional belief that his conviction and
sentence of death are not the real reasons for his
i npendi ng execution does not inpair his factual and
rational understanding of the fact that he is facing
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pendi ng execution for his conviction and sentence of
death for murdering Bailiff Arnie WIkerson during a
shoot -out at the Orange County Court house.

(PR1. 114-115). This appeal foll ows.

16



SUMMARY OF THE ARGUMENT

Provenzano has failed to denonstrate any Eighth Anmendnent
error in the application of the standard enployed by the trial
court in finding himto be conpetent for execution. Since thereis
no dispute as to Provenzano’s conpetence under this standard,

relief nmust be deni ed.
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ARGUMENT
WHETHER THE TRIAL COURT ERRED IN APPLYING THE
STANDARD TO BE UTILIZED TO DETERMINE
COMPETENCY TO BE EXECUTED.

The question presented in this appeal is whether the Eighth
Amendnent prohibits the execution of a person who rationally
understands the connection between the crinme for which he was
convicted and his sentence of death, but who irrationally refuses
to accept the legitinmacy of his conviction. As Judge Bentley found
below, the Eighth Amendnent is satisfied once a factual and
rational understanding of the inposition of the death penalty and
the reason for it have been established, and therefore the order
finding Provenzano conpetent for execution nust be affirned.

Judge Bentley’'s Final O der Declaring Provenzano Conpetent To
Be Executed thoroughly reviews the factual and procedural
background of the case; analyzes the testinony that was presented
in QOctober and Novenber, 1999; recites the factual findings
determ ned fromthe testinony; and di scusses the proper application
of the law to the facts of this case. The court extensively
delineated the reasons for its ultimate findi ng of conpetency:

The Court has revi ewed t he evi dence subm tted during
t he Septenber, Cctober, and Novenber hearings, and has
reviewed the transcripts of these proceedings. Based
upon the totality of the evidence presented to this Court
at all three hearings, this Court is confident that no
stone has been wunturned in this mtter and that
Provenzano has had an extensive adversarial hearing
regardi ng his conpetency to be executed. In fact, at the
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concl usi on of the Novenber hearing, Provenzano’ s counsel
stated on the record in open court that he had presented
everything he had to present to the Court on behal f of
Provenzano. (TT. 265-266)

The Court, sitting as the finder of fact, has
determ ned the appropriate weight to be given to each of
the witness’ testinony.

The Court has given great weight to the testinony of
Dr. McClaren, and finds himto be the nost persuasive of
all of the State’s wtnesses. Dr. MC aren was candid
about his concerns about Provenzano’s nental health
status, but at the sanme tinme was specific in his
conclusion that Provenzano is conpetent to be executed.

The Court has not given great weight to the
testinmony of Dr. Flem ng. One of several reasons that
the Court did not find Dr. Flemng particularly
persuasive is the fact that when she was asked about
statenents that Provenzano made to her, Dr. Flemng
testified regarding her interpretation of Provenzano’' s
statenments rather than sinply testifying to the actual
statenents nmade by Provenzano during her exam nations of
him (See, e.q., T. 77-79)

The Court has given great weight to the testinony of
Dr. Dee. He was frank about the problens he encountered
whil e exam ning Provenzano, including his belief that
there were ti mes when Provenzano was not bei ng conpletely
candid with him Further, Dr. Dee was candid about his
belief that Provenzano may have nmlingered not only at
times with him but also at tines with other doctors who
exam ned him Dr. Dee felt Provenzano' s behavi or was
rational behavior under the circunstances. Dr. Dee was
forthcom ng about Provenzano’'s know edge of the facts
surrounding his trial, conviction, and sentence. Dr. Dee
is of the opinion that except for the Christ del usion,
t he ot her nental probl ens, which include bizarre behavi or
such as sleeping on the floor, placing rags over his
face, and the strip search phobia, do not inpair
Provenzano’'s ability to wunderstand the process and
therefore are not relevant. As the Court understood this
testinmony, Dr. Dee believes that but for the Christ
del usi on, Provenzano woul d be conpetent for execution
under the m ninal standard that is in place.
Furthernmore, and nost inportantly, Dr. Dee’ s testinony
about Provenzano’s dual belief system hel ped this Court
narrow the issue to be deci ded.

In addition to review ng the testinony and evi dence
presented at the hearings, and in addition to determ ni ng
the weight to be given to each witness’ testinony, the
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Court has had the opportunity to observe Provenzano
t hroughout the course of these proceedi ngs. Throughout
all the days that these proceedi ngs have taken pl ace,
Provenzano has consistently appeared neat and well -
grooned. He has behaved appropriately, stood when he was
required to stand, and he has not ever appeared to have
had difficulty sitting still for extended periods of tine
in court. Further, the Florida State Prison guards
escorting himthroughout these proceedi ngs were not ever
required to take any action that was observable to the
Court in order to get Provenzano to behave appropriately.
The record before this Court contains evidence that
Provenzano has engaged in unusual behavi or
Addi tionally, the record contains evidence that
Provenzano has held the belief that he is Jesus Christ,
at least at tinmes, for over twenty years, includingtines
when he had no apparent secondary gain. Provenzano’ s

belief, if it is one that he truly holds, obviously
renders him del usional, and quite possibly, insane for
executi on. But, the record before this Court also

contains anple evidence that Provenzano is sane for
execution. The question for this Court to decide is
whet her Provenzano has nmet the burden of proof inposed
upon himby Florida Rule of Crimnal Procedure 3.812 to
prove by clear and convi ncing evidence that he is i nsane
to be executed.

As the Cctober and Novenber hearings on this matter
proceeded, the issue in this case narrowed. Oiginally,
the issue was very broad and seened to be whether
Provenzano suffers from nental health problenms in
general , and whet her those probl ens indicate he is unable
to understand the fact of his i npendi ng execution and the
reason for it. Thus, at the Septenber hearing, the
evi dence presented to the Court covered a w de range of
Provenzano’ s unusual behavi or and extraordi nary beliefs.
Now, it is clear that Provenzano does i ndeed, at | east at
times, engage in bizarre behavior, and that he does
suffer from nmental health problens of sone degree.
Additionally, it is clear that Provenzano has a factual
under st andi ng that he was convicted by a jury of nurder
for the killing that occurred during the courthouse
shootings in Olando, and that he has a factual
understanding that in accordance wth the jury’'s
recommendati on, he was sentenced to death. Further, it
is clear that Provenzano knows that his execution is
pending and that when it is carried out, it will cause
himto die.

The pivotal issue before the Court, however, stens
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from Provenzano's delusional belief that he is Jesus
Christ, and his belief that he will not be executed
because he murdered Orange County Courthouse Bailiff
Arnie WI kerson, but that he will be executed because he
is Jesus Christ.

| s Provenzano conpetent to be executed if, on the
one hand, he can recite with specificity the details of
his trial and sentencing proceedings, understand and
rational ly argue these details, factually and rationally

understand that he is going to be executed for killing
anot her human bei ng, and understand that his execution
wWill result in his death, and on the other hand have a

delusional belief that the real reason all this is
happening i s because he is Jesus Christ?

VWhat are the factual findings on this issue and how
do they relate to the | egal standard? There is clear and
convi nci ng evidence that Provenzano can rationally and
factually discuss all aspects of the “process” as
required by the current standard for conpetency for
execution set forth in Florida Rules of Crimnal
Procedure 3. 811 and 3.812. There is clear and convi nci ng
evi dence that Provenzano has a del usi onal belief that he
is Jesus Christ which predates the nurder by severa
years.

The question of whether at present this del usion
extends to the point that Provenzano has a del usional
belief that the real reason he is being executed is
because he is Jesus is a nuch closer question. There is
cl ear and convi ncing evidence in the record that although
Provenzano has real and present nental problens, he
exaggerates them either deliberately or because it is a
characteristic of his nental health problenms. The MW
tests are of less value than they m ght otherw se be.
Provenzano has high “fake” scores on the tests, but a
legitimate dispute on the interpretation of the “fake”
scale lessens the value of this evidence. W are
ultimately left predomnately wth the subjective
findings of the experts. Many of the experts are highly
qualified and are of differing opinions. After
struggling wwth the issue, the Court finds by clear and
convincing evidence that Provenzano has a del usiona
belief that the real reason he is being executed is
because he is Jesus Chri st.

The Court is presented wth a set of parallel
beliefs that are in conflict. Wat does the standard for
conpetency for execution, and specifically rules 3.811
and 3.812, require in this situation? |If they require
only a rational understanding of their elenents, then
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Provenzano clearly neets that standard. By the end of
the hearing, Provenzano’s counsel was not seriously
contesting Provenzano’s ability to recite the various

facts surrounding the killing, his trial, his sentencing
proceedi ngs and the death sentence i nposed upon him and
hi s pendi ng execution. Provenzano’ s counsel contends
that Provenzano’s delusional belief, in spite of his

ability to recite the facts, prevents Provenzano from
having a truly rational understanding of the facts of the
process. Provenzano’ s counsel contends, in other words,
that rational acceptance of the reason for death and the
process leading to it is inherent to a rational
understanding of the facts. |If this is found to be the
law, then the Court nust find Provenzano insane for
execution.

In order to be conpetent to be executed, a prisoner
must have “the nmental capacity to understand the fact of
[ his or her] pending execution and the reason for it.”
Fla. R Cim P. 3.812. See also Fla. R Cim P. 3.811
The test for conpetency to be executed under rules 3.811
and 3.812 “contains a rationality elenment, albeit a
limted one.” Provenzano, 24 Fla. L. Wekly $434
(agreeing with Judge King’ s opinionin Martin v. Dugger,
686 F. Supp. 1523 (S.D. Fla. 1988)). The rationality to
be denonstrated “is that of an objective rationality what
woul d be regarded as rational to the average person.”
Martin, 686 F. Supp. at 1572 (quoting United States v.
Bl ohm 579 F. Supp. 495, 499 (S.D. N Y. 1983)).

What does t he standard for conpetency to be executed
and specifically rules 3.811 and 3.812 nean? s a
rational acceptance of the reasons for execution
necessary? No. Many defendants, without nmental health
problens, maintain their innocence though, under the
facts, such a position is irrational. This can be said
to be a fairly normal human reaction. The standard does
not require this.

Goi ng one step further, we have a situation in which
Provenzano’s rejection is based on a del usional belief.
The Court finds that the acceptance of the reasons for

sent enci ng, whet her rational or irrational, or
delusional, is not part of the current standard for
conpetency to be executed. I n other words, under the

current standard, acceptance of the reasons is a separate
i ssue froma rational understanding of the process. The
present standard is a m nimal standard. |f the Court has
wongly interpreted the present |egal standard, the
ultimate finding of this Order will be in error.

This Order shoul d not be msinterpreted as a findi ng
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that Thomas Provenzano is a normal human bei ng w t hout
serious nental health probl enms, because he nost certainly
is not.

Based upon those findings, the Court concl udes that
Thomas Provenzano has failed to prove by clear and
convincing evidence that he is not conpetent to be
executed. In other words, he has failed to establish by
cl ear and convi nci ng evi dence that he | acks the capacity
to understand the fact of his inpendi ng execution and the
reason for it.

(PR1. 108-114)(footnotes omtted). Judge Bentley concluded that
Provenzano does not | ack the mental capacity to understand the fact
of his pending execution and the reason for it and is therefore
sane and conpetent to be executed. Although Provenzano repeatedly
notes that Judge Bentl ey expressed concern and trepidation with his
| egal reasoning and ultimate concl usion, Judge Bentl ey’ s thorough
and painstaking analysis only highlights the correctness of his
ruling.

Judge Bentley's findings are thoroughly supported by the
record. Each of the doctors testifying at the Oct ober and Novenber
heari ngs about Provenzano’s rational understanding of his death
sentence stated that Provenzano understood that his sentence was
the result of his first degree nurder conviction:

[Dr. Parsons]:
Q During the |ast exam nation of yourself, |
asked you whet her you had evaluated M. Provenzano to --

were you able to determ ne from your eval uati on whet her

M. Provenzano -- let’s see if | can formthis question

right -- understood the rel ationship between the death

penalty and the crine for which he was accused and
convi ct ed.

A Correct.
Q Dd you make any determnation as to that
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i ssue?

A Yes. | believe that he does understand the
connection between his crinme and why the penalty i s being
i nposed upon him

Q Okay. Now, is that a factual understandi ng?
In other words, let ne see if | can separate it out. You
believe that M. Provenzano factually understands what
the death penalty is and the electric chair, correct?

A That’ s correct.

Q And you bel i eve that M. Provenzano under st ands
t hat he was accused and convicted of a crinme, correct?

A That’ s correct.

Q Now, are you saying that it’s your opinion that
he associates the two together?

A Yes. (PR1l. 154-155)

[Dr. Flemng]:

Q You're aware that there is testinony that M.
Provenzano tol d a Departnent of Corrections officer that
he needed a stay of execution, aren’t you?

A Yes.

Q And that certainly indicates an awareness of
hi s i npendi ng execution, doesn’'t it?

A Oh, yes. He knows that he has been executed --
| mean he has been sentenced or -- the execution date has
been set, he knows that. (PRL. 214)

tj' You read all of the testinony at the |ast
pr oceedi ng?

A | did.
Q And in fact, there is testinony in there that
indicates rather clearly, | believe, that M. Provenzano

under st ands that he has been sentenced to death for the
court house shootings in Olando, isn't there?

A He understands that he has been sentenced to
death for that reason, yes, he understands that. (PRL.
215)

Q If he told another nental state professiona
that being put inthe electric chair would kill him that
woul d be sonething that woul d undercut the accuracy of
your opinion, wouldn't it?

A No, not at all.

Q That woul dn’t affect your opinion?

A Well, no, because he knows the electric chair
kills. (PRL. 216)
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A He understood that he was to -- that the --
that he was sentenced to a crinme, and this is inportant.
He knows that and he knows that the result of that is an
execution. The thing that he differs fromal nost anyone
that 1’ve talked to in sonme ways is that due to his
del usi onal system and the conspiracy against him that
the reason i s not because he had commtted a crine but
because of the evil forces that want to get rid of him
so that is the difference. He does not -- he does not
beli eve or does not know that he commtted a crine, and
this is the reason for it, the execution is the
consequence of that. (PRL. 239)

Q M. Provenzano understands that his penalty
phase jury recommended death by a vote of seven to five,
doesn’t he?

A Yes.

Q He understands that he was sentenced to death
by the trial judge, doesn’t he?

A " msorry?

Q He understands that he was sentenced to death
by the trial judge, doesn’t he?

A Yes. That's the factual basis, yes.

Q He hopes he gets a new sentencing procedure
doesn’t he?

A | m sure he does.

Q Did you ask hinf

A | don’t know that | said do you want a new
sentenci ng, but yes, he does.

Q He al so hopes for a newtrial, doesn’t he, or
did you ask himthat either?

A | didn’t ask him that but |’m assum ng he
woul d.

Q But you didn't ask hin®

A | don’t knowif | did or not.

Q Wuldn’t his understanding of those |ega
concepts be relevant to your determination of his
conpet ence for execution?

A | had enough information to know that he does
understand the factual basis. He understands there was
atrial, he understands that he was charged, that he was
convi cted, he does know that. He understands the basis
of an execution. (PRL. 306-308)

Q You were asked by M. Nunnelley before that if
Thomas had said to soneone -- and he was paraphrasing --
that he was being executed because of a killing in the
court house, that statenent alone, do you know whether
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Tommy has been told that in the past?

A Oh, vyes. He’'s read the newspaper articles,
he’s done -- that he was the one that commtted the
crime. (PRl. 324)

[Dr. Lyons]:

Q Do you know what Thomas’s understanding is with
regard to or what he believes regardi ng the standard?

A Well, he knows he's going to be killed in the
el ectric chair.

Q kay.

A He does not think he commtted a crine in the
courtroomin 1984. He thinks he was defendi ng hinself
agai nst the people who were out to get him

THE COURT: You' re saying he disagrees

wi th what happened in court in 19847

THE W TNESS: He doesn’t feel that he
commtted a crinme, that’s correct, Your Honor.

THE COURT: He feels he’'s, in effect, not
guilty because of self-defense?

THE W TNESS: That’s correct, sir

THE COURT: But he understands that he
went to court and what happened al t hough he

di sagrees with the verdict and the sentence?

THE W TNESS: Yes, sir, he knows what
occurred, yes sir.
THE COURT: Ckay.

BY MR RElI TER

Q Why does he think he’s bei ng executed? Wat is
his belief on why he’ s bei ng executed?

A The peopl e who have been out to get himsince
1974 are having their way with him they are going to
kill him

Q Does he associate the death penalty or the
execution, the cause of that to be the accusation and
conviction that occurred in 19847

A He knows that’s it but he can’'t accept it.

Q When you say he can’t accept it, what does t hat
nmean?

A He doesn’'t feel quilty of any crine.
Q Does he believe he's being executed for that
crime though?

A He understands that that’'s the reason he’'s
bei ng executed but because of his psychosis, he thinks
he’ s i nnocent and shoul d not be executed for that crine.
He t hi nks he’s bei ng executed because he’s Jesus Chri st.
(PR1. 358-359)
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Q Now, Thomas Provenzano under st ands, doesn’t he,
Doctor, that the electric chair will kill him doesn’t
he?

A Yes, he does.

Q And he understands that he was convicted of
first degree nurder arising out of a courthouse shooting
in Orange County, doesn’'t he, sir?

A That’ s correct.

Q And he under st ands, doesn’t he, Dr. Lyons, that
the Orange County jury that heard his case recommended by
a vote of seven to five that he be sentenced to death
doesn’t he?

A You're correct.

Q And he understands that he was, in fact,
sentenced to death as a result of that jury
reconmendat i on?

A That’ s correct.

Q And he understands, doesn’'t he, that sentence
cane as a result of the nurder convictions, doesn’t he?

A That’ s correct.

Q When M. Nunnell ey asked you if he understood
about the sentence back in 1984, | guess it was, you
indicated to M. Nunnelley that he understood that.

A He knew it and understood what the court had
done to him yes.

Q But does that understanding, in your opinion
rise to the level of his understanding as to why he’'s
being killed for that reason?

A You’' ve got to do that again.
Q Okay. | guess there is only two choi ces based
on your testinony. Does Thomas believe he’'s being

execut ed because he’s Jesus Chri st or does Thomas believe
he’s being executed because of the crine that was
commtted in 19847

A He understands that the State is executing him
for what he was tried for; however, he understands that
he i s being executed because he’'s Chri st.

) kay. Do you know whether or not Thomas has
been tol d that he was goi ng to be executed because of the
crime that he commtted, do you knowif he was told that
bef ore?

A | don’t know exactly but I’ msure he knows what
the State is trying to do.

Q Ckay. Do you know if that is sonething that
he’s just repeating or is it sonmething he rationally
under st ands?

27



A Vell, he was at his trial and he knows what t he
trial conclusion was. He disagrees with it, however
(PRL. 376-380)

[Dr. Mcdaren]:

Q | asked hi mwhy this was happeni ng and he said
that he realized the State was trying to put himin the
el ectric chair because of being convicted of first degree
murder. He said, “In Orange County court they accused nme
of murder in the first degree, | think. The jury found
me guilty. The jury recommended death seven to five.
One juror said it was harder than hard.” Again he said
you can read it in the newspaper. (PRl. 415-416)

A And | asked himis Florida trying to execute
you because you are Jesus Christ?” And he says, *“Yes,
you can bet your life I honestly believe that.” He was
definitely making an effort for ne to believe himabout
this, again, a sonmewhat dramatic presentation of this.
| think he knew how i nportant this was.

Q VWhat, if any, significance do you attach to M.
Provenzano apparently realizing that this was i nportant?

A | think he understands that his conpetence for
execution involves this kind of thinking. (PRL. 426-427)

A Vell, | tried to draw the focus back on the
conpetency for execution, and | said, “Wuat’'s your | egal
situation?” “l1 don’t know. I’ mworse now, possibly they
m ght execute nme, electrocute nme, unless they change to
| ethal injection.” “Why ?” “I think that’s what the
j udge decided and the jury recomended.” “What did you
do wong?’” “They decided it was first degree nurder
The judge decided it was death by el ectrocution.” *“Wat
did it involve?” “They said it was a courtroombailiff

was killed, a first degree nurder of a bailiff named
Wl kerson, | think, I'"mpretty positive.” (PRL. 437-438)

A well, we talked nore about this execution
process and he said, “If | had the choice between the
two, it would be alethal injection.” | said, “Well, is
there any other reason that you're bei ng executed?’” And
he says, “lIt’s a psychological, a political torture
because I'm really innocent. The trial was a nass
confusion for jurors. |It’s a conspiracy for politics.”
(PR1. 439)

A.. [BJut in ny viewthere is no doubt in ny mnd
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that he understands the fact of his inpending execution
and the reason for it being that he was convicted of
killing a bailiff and a jury -- by a jury, the jury
recommended death seven to five, which is true, and the
judge inposed it. (PRl. 453)

A Well, he told nme why, that he was about to be
execut ed because of being found guilty of first degree
murder by jury, seven to five recomendation for death
t he judge inposed it, people that had been around him
told nme that he had nmade comments indicating that he
under st ood an i npendi ng execution. He is not retarded.
He is -- while | believe that he is nentally ill and has
sone del usional thinking, he is not so inpaired that he
does not recogni ze the fact of the inpending execution
and the reality-based reason for it. (PRl. 484-485)

THE W TNESS: Ri ght. | believe that they are
intertw ned, that he has had the idea that he is Jesus
Christ, but he also understands the reason that he is
bei ng executed, not punished in sone other way, is
because of the homcide. (PRl. 1133)

[ Dr. Wal dman] :

A We got on the subject of his gunshot wound.
Q And what did he say about his gunshot wound?
A He told nme that it entered through his back, it

struck arib, went dowmninto his belly, ricocheted around
and ended up on his diaphragm Fromthere | asked him
“Well, how did you end up being shot?” He said, “Wll,
that’s kind of why |I'm here.” | said, “Wat do you
mean?” “l got shot in the courthouse.” | said, “Well,
what happened i n t he court house that you ended up getting
shot?” He said, “They said that |I shot sone people.” |

said, “Dd you?” And he said, “I shot one person but |
didn't shoot the others.” | said, “Wll, how nany peopl e
in total got shot at this time?” He said, “Well, four
i ncluding nme, maybe five.” (PRl. 577-578)

A Well, he clearly knew, understood fromboth a
factual and a rational |evel, what was going on with him
in the trial, in the sentencing phase, knew and

appreci ated the difference between a |life sentence and a
deat h sentence, expressed his desire to have the sentence
changed to life, which tells ne that he knows the
difference between a |ife sentence and a deat h sentence.
(PRL. 584)
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A Well, just that he is able to both rationally
and factually take it from the tine of trial, the
sentencing phase, being sentenced, through his
i ncarceration, death warrant, he had spoke to others
about knowi ng that he had been there before, and being
here. (PRl. 586)

[Dr. Dee]:

A He went on to talk about his placenment in the
prison and that, of course, provided an opportunity for
me to talk to him about the death penalty. And the
situation there is | think both clear and confusing to
me. He says on the one hand that, yes, he's aware that
he was convicted of nurder and, as he did wth other
exam ners, he talked to nme at | ength about his i nnocence,
his belief that there was sone sort of conspiracy to have
himfound guilty, and he really went on at great |ength
and great detail and presented ne with what he consi dered
a lot of conpelling evidence. (PRL. 904-905)

A He did seemto have a very detailed grasp of
what had happened in the courtroom There was no
confusi on about that. (PRL. 906)

Q M . Provenzano knows t hat he’ s under a sentence
of death, doesn’'t he?

A He does.

Q He knows that he was convicted for killing a
courtroom deputy in Orange County, doesn’t he?

A He does.

Q And he knows t hat he was sentenced to death for
that, doesn’t he?

A Yes. (PR1l. 928)

Q' Dr. Dee, it’s possible, isnt it, for M.
Provenzano, while he may think that he is being executed
because he is Jesus Christ, to al so separately understand
t hat he is being executed because he was convicted of
murder in Orange County, isn't it?

A | think it’s possible. (PRl. 956-957)

The testinony outlined above <clearly establishes that
Provenzano neets the test for conpetency to be executed required by

Florida law and the federal <constitution. Even Provenzano’'s
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experts repeatedly acknow edged that Provenzano understands the
fact of his inpending execution, and rationally connects his death
sentence wth his conviction for first degree nmurder stenmm ng from
the shooting of Bailiff WI kerson at the Orange County Court house
in 1984. Although the experts also noted Provenzano' s del usi onal
belief that he is Jesus Christ, which the trial judge accepted
below, their testinony that this belief did not negate his
under st andi ng of the nurder conviction as the reason for his death
sentence, also accepted by Judge Bentley, clearly denonstrates
Provenzano’ s conpetency. Provenzano’s claim that the Ei ghth
Amendnent commands nore i s not persuasive.

As found by the trial court, Provenzano has a dual belief
system that permts him to understand the fact of his death
sentence and the reason for it, while also “believing” that the
State is seeking to execute him because he is Jesus Chri st. A
careful review of the expert testinony suggests that these beliefs
can be reconciled; in fact, Provenzano nakes the connection that
his death sentence is a direct consequence of his conviction for
first degree nurder, but he believes that the charges, trial, and
conviction are all the result of a conspiracy against himas Jesus

Christ.! He acknow edges that his convictions result from his

Al t hough Provenzano’s Christ delusion predates the courthouse
shootings, it did not interfere wwth his sanity at the tine of the
crime or his conpetence to stand tri al
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actions in the courthouse shootings, but his belief that he was
acting in self-defense feeds the delusion that his conviction was
wrongly obtained. Thus, his delusion does not affect his
perception of his sentence as rationally flowng from his
conviction, but serves to reject the conviction altogether. Hi's
current claim of inconpetence insists that he nust rationally
accept the validity of his conviction in order to “rationally
understand” the nature of his sentence. As will be seen, case | aw
provi des no support for this position.

The State agrees that the appropriate standard to be applied
in this case nust be gleaned fromthe requisite nental state as
defined by Justice Powell in his concurring opinion in Ford v.
Wai nwright, 477 U'S. 399 (1986).72 O course, Justice Powell
concluded that the Eighth Amendnent only prohibits execution of
those i nmates “unaware of the punishnment they are about to suffer
and why they are to suffer it.” 477 U S. at 422. According to
Provenzano, Judge Bentl ey did not correctly followJustice Powell’s

anal ysis because Justice Powell|l acknow edged that Ford s belief

2The State takes issue with Provenzano’s assertion that Powell’s
opi ni on nust be deened controlling as the nore narrow opinion in
the fragnented Ford decision; the State would offer Justice
O Connor’s opinion as narrower than Justice Powell’s, since
O Connor rejected a constitutional prohibition on execution of an
i nconpet ent def endant, but found such prohibition had been granted
by state lawin Florida. However, since the standard i ntroduced by
Justice Powell is currently codified in Florida law, reliance on
Powel | s anal ysis of the issue is appropriate.
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that the death penalty has been invalidated appeared to preclude
Ford’ s ability to understand that he was going to be executed. On
t he ot her hand, according to Provenzano, Judge Bentley did not give
sufficient weight to Provenzano's belief that the real reason for
his execution is that he is Jesus Chri st because Bentl ey found t hat
this belief did not inpair Provenzano's ability to understand that
the reason for his execution was his first degree nurder conviction
of Bailiff WIkerson.

The central fallacy with Provenzano's reliance on Justice
Powell’s opinion in Ford is that the distinction between Ford and
the instant case is one of fact, not one of |aw There is no
suggestion in the Ford opinion of any evidence that, despite his
delusion, Ford actually wunderstood that he faced inm nent
execution. The evidentiary hearing bel owwas replete with evidence
t hat Provenzano, despite his delusion, does understand the fact of
his inpending execution and the reason for it. I ndeed, such
testinony was even provided by Provenzano’'s own experts.
Provenzano faults Judge Bentley for attenpting to “unravel or
unintertwine M. Provenzano’s del usi onal psyche from his
intellectual psyche,” but that is what is required by the Ei ghth
Amendnent (Appellant’s Initial Brief, p. 31). Ford did not present
a case where a dual belief systemcreated difficulty in determ ning

the defendant’'s true nental state; therefore Ford's unilatera
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belief that he would not be executed could easily preclude a
finding of conpetency. Such is not the case at bar.

The current claim that Provenzano lacks the rationality
element in his wunderstanding of his death sentence also

m sconstrues the definition of the rational elenment set forth in

Judge King' s decision in Martin v. Dugger, 686 F. Supp. 1523 (S.D.
Fla. 1988). According to Judge King, the rational el enent does not
requi re an explanation as to why the conviction resulted in a death
sentence; all that is required is for the defendant to perceive a
“cognitive connection between two factual concepts,” i.e., the
conviction and the sentence. 686 F. Supp. at 1570-71. The
evi dence presented bel owcl early denponstrated t hat Provenzano nmakes
this cognitive connection. As this Court has recognized, the

rationality el ement for conpetency required by the Ei ghth Arendnent

is quite limted. Provenzano, 24 Fla. L. Wekly at S436; Mrtin,
686 F. Supp. at 1572.

Provenzano’s ability to connect his conviction and sentence i s
objectively rational in that it is the sane reasonabl e connection
as woul d be nade by the average person. Provenzano knows that his
conviction rested upon the jury's finding himguilty of the nurder
of Bailiff WIkerson, and that the sentence flowed fromthe jury’s
seven-to-five recommendation (noting that one juror had particul ar

trouble with this) and the judge foll ow ng that recommendati on and
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i nposing a sentence of death. Provenzano knew, at |east at the
time of the hearing, that execution would be adm nistered by
el ectrocution, but also stated his hope that | ethal injectionwould
beconme an opti on.

None of the cases cited by Provenzano denonstrate any error in
the finding of conpetency entered below. To the contrary, to the
extent these cases are relevant, they support Judge Bentley’'s

conclusion. Most notably on point is Barnard v. Collins, 13 F. 3d

871 (5th Gir.), cert. denied, 510 U. S. 1102 (1994). The experts in

Barnard all agreed that Barnard suffered fromserious del usi ons of
persecution, but the trial judge agreed with the State’s expert
that, despite these delusions, Barnard understood the fact of his
i npendi ng execution and the reason for it. The circuit court’s
opinion recites the state court’s factual findings, including its
not ati on t hat

Applicants’ experts do not establish that he is unaware
of the fact of or the reason for his inpendi ng executi on,
but rather that his perception of the reason for his
convi ction and pendi ng executionis at tinmes distorted by
a delusional system in which he attributes anything
negati ve that happens to himto a conspiracy of Asians,
Jews, Bl acks, honosexuals, and the Mfi a.

13 F.3d at 876. Provenzano’s attenpt to distinguish Barnard
factually by speculating there may be differences which are not
evident fromthe court’s opinion is weak at best. For exanple,

Provenzano notes that the Barnard court does not identify “whether
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\V/ g Barnard’'s delusions were based in reality,” whereas
Provenzano’ s del usions are not (Appellant’s Initial Brief, p. 40);
but, by its very definition, no delusion is going to be based in
reality. Since Barnard cannot be factually distinguished on its
face, Provenzano sinply asserts that the state and federal courts’
analysis in that case was wong. The State disagrees.

Simlarly, in Weks v. Jones, 52 F.3d 1559 (11th Cr.), cert.

deni ed, 514 U. S. 1104 (1995), neither the defendant’s del usi ons of
grandeur in being various manifestations of God nor his del usions
of persecution based on racial/sexual bias interfered with Weks’
ability to understand the nature and consequences of his current
| egal situation and i nm nent execution. Thus, Weks’' conpetence
for execution was upheld by every court to consider the issue,
despite the fact that the Al abama standard for conpetency was
hi gher than the standard to be applied in Florida. And although
Provenzano al |l eges enphatically that Weks “did not attribute his
i npendi ng execution to the fact of his belief that he was Cod,”
(Appellant’s Initial Brief, p. 44), Weks’' counsel had argued that
Weeks “was a paranoid schizophrenic, who went to his death
convinced that it was part of a mllennial religious schene.”

Weeks v. Jones, 100 F.3d 124, 126, n. 3 (11th Cr. 1996).

The State agrees that Shaw v. Arnontrout, 900 F.2d 123 (8th

Cir. 1990), cert. denied, 507 U S 927 (1993), and Witnore V.
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Lockhart, 834 F. Supp. 1105 (E.D. Ark. 1992), affirnmed, 8 F.3d 614
(8th Gr. 1993), are only marginally relevant to the issue in this
case, inasnuch as the defendants in those cases did not appear to
suffer from del usions or psychosis. However these cases reaffirm
the principle that neither brain damage nor neuropsychol ogi cal
i npai rment conpels a finding of inconpetency for execution. I n

addition, cases such as United States v. Blohm 579 F. Supp. 495

(S.D. NY. 1983), which focus entirely on the standard for

conpetency to stand trial enunciated in Dusky v. United States, 362

US 402 (1960), have limted value in resolving the issue
presented in the instant case.

It is noteworthy that, of all the cases cited in Provenzano’' s
brief, the only defendant to ever ultimately succeed on a cl ai mof
i nconpet ence to be executed was Alvin Ford.® This is not only an
indication of the rarity of truly inconpetent-for-execution
defendants, but illustrates that no court has ever applied a
conpetency standard on simlar facts in the nmanner suggested by
Pr ovenzano. There is no authority for his position that a
defendant, in addition to having a rational understanding of the

connection between his conviction and death sentence, nust al so

Al t hough Nollie Martin was granted an evidentiary hearing in
federal court on his conpetency to be executed claim the district
court, following a three-day hearing, ruled Martin to be conpetent.
Martin v. Singletary, 795 F. Supp. 1572, 1576 (S.D. Fla. 1992).
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rational |y accept the reasonabl eness of society’s decision to exact
the ultimte penalty.

Provenzano makes no due process argunent that his claim of
conpetency was not adequately explored by the court bel ow. I n
fact, at the conclusion of the Novenber hearing, counsel for
Provenzano acknow edged that everything that he wanted the court to
consi der had been presented (PR 1145). In addition, there is no
cl ai mby Provenzano that the trial court’s factual findings are not
supported by the evidence, or that he should have been found
i nconpetent even if the standard applied by Judge Bentley was
correct. Finally, it is clear that in interpreting the correct
| egal standard for inconpetency to be executed, the standard as
currently codified in Florida | aw nust be construed in conformty
with decisional law from the United States Suprene Court. See
Fla. Const., Art. |, 8 17 (1998).

A person under sentence of death is insane for purposes of
execution if he lacks the nental capacity to understand the fact of
t he inpending execution and the reason for it. Rul e 3.811(b),
Fla.RCrimP. Rule 3.812(e) specifically requires a defendant to
prove, by clear and convincing evidence, that he is inconpetent to
be executed. Inasnmuch as Provenzano failed to neet this burden at
the evidentiary hearing below, this Court nust affirmthe judicial

finding of conpetency entered by Judge Bentl ey.
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Provenzano has failed to denonstrate any basis for relief in
this issue. No further stay of execution is justified in this

case. See, Bowersox v. Wllianms, 517 U. S. 345 (1996); Buenoano V.

State, 708 So. 2d 941, 951 (Fla.), cert. denied, 523 U S. 1043

(1998) .
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CONCLUSION

Based on the foregoing argunents and authorities, the trial
court’s order finding Thomas Provenzano to be conpetent for
execution nust be affirned.
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